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MASTER AGREEMENT FOR PROFESSIONAL SERVICES Attachment 2
DESIGN PROFESSIONAL

THIS AGREEMENT made and entered into on April 8, 2008 by and between the City of
Concord (hereinafter "CITY"), located in the County of Contra Costa, State of California, and Ove
Arup & Partners California LTD. (ARUP) (hereinafter “CONSULTANT”), whose address is
901 Market Street, Suite 260, San Francisco, CA 94103.

THE PARTIES ENTER THIS AGREEMENT based upon the following facts,
understandings and intentions:

The CITY desires to contract with CONSULTANT and CONSULTANT to contract with the
CITY for provision by CONSULTANT to the CITY for professional services as further described
herein, upon the terms and conditions hereinafter set forth.

NOW, THEREFORE, IN CONSIDERATION of the mutual covenants and promises of the
partiés herein contained, the parties hereto agree as follows:

1. SERVICES

CONSULTANT shall provide services for a specialized botanical survey of the inland
area of the Concord Naval Weapons Station (CNWS) as may be requested by CITY. Services should
include but not be limited to, site-wide surveys for sensitive plants and habitats, mapping of survey
findings, preparation of reports on findings and recommendations.

CONSULTANT shall use its best efforts to perform and coordinate all activities in a
timely manner so that the projects will be completed according to the established project schedules.

2. AUTHORIZED REPRESENTATIVES

CITY’S authorized representative shall be the Reuse Project Director. Said Director is
authorized to execute Task Orders on behalf of CITY, including providing for CONSULTANT to be
compensated not more than $40,000 for each single task order. Should CITY wish CONSULTANT to
provide services in excess of $40,000 for one task order, the City Manager is authorized to approve
Task Orders on behalf of CITY in amounts above $40,000.  All Task Orders will be processed
through the Reuse Project Director and City Clerk’s offices. .

CONSULTANT authorized representative shall be Aidan Hughes, Principal.
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3. COMPENSATION

CONSULTANT shall be compensated, not to exceed $99,845 for basic services
rendered under Section 1, as more particularly described in the Scope of Services, in accordance with
the terms and conditions included therein, as shown in Attachment 1.

CONSULTANT may submit monthly statements for services rendered. It is intended
that payments to CONSULTANT will be made by CITY within thirty (30) days of receipt of invoice.

4. INDEMNIFICATION

CONSULTANT agrees to indemnify and hold harmless the CITY, its officers, agents,
employees and volunteers from and against any and all claims, demands, actions, losses, damages,
injuries, and liability (including all reasonable attorney's fees and other litigation expenses) arising out
of the negligent acts or omissions, willful or reckless misconduct of CONSULTANT in the
performance of this AGREEMENT.

The CONSULTANT will reimburse the CITY for any expenditures, including
reasonable attorneys fees and other litigation expenses incurred by the CITY in defending against
claims ultimately determined to be due to the negligent acts, errors or omissions, recklessness or
willful misconduct of the CONSULTANT.

5. OWNERSHIP AND MAINTENANCE OF DOCUMENTS

All documents furnished by CONSULTANT pursuant to this AGREEMENT are
instruments of CONSULTANT’s services in respect to this project. They are not intended nor
represented to be suitable for reuse by others on extensions of this project or on any other project. Any
reuse without specific written verification and adoption by CONSULTANT for the specific purposes
intended will be at user’s sole risk and without liability or legal exposure and expenses to
CONSULTANT, including attorney’s fees arising out of such unauthorized reuse.

CONSULTANT’s records, documents, calculations, and all other instruments of service
pertaining to actual project shall be given to CITY at the completion of the project. The CITY reserves
the right to specify the file format that electronic document deliverables are presented to the CITY.

6. STANDARD OF PERFORMANCE

CONSULTANT represents to CITY that the services shall be performed in an
2
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expeditious manner, and with the degree of skill and care that is required by current, good, and sound
procedures and practices. CONSULTANT further agrees that the services shall be in conformance

with generally accepted professional standards prevailing at the time work is performed.

7. INSURANCE REQUIRED

CONSULTANT shall, at its own expense, procure and maintain in full force at all

times during the term of this AGREEMENT the following insurance:

A. Commercial General Liability Coverage. CONSULTANT shall maintain
commercial general liability insurance with limits of no less than one million dollars
($1,000,000) combined single limit per occurrence or two million dollars ($2,000,000)
aggregate limit for bodily injury, personal injury, and property damage.

B. Automobile Liability Coverage. CONSULTANT shall maintain automobile
liability insurance covering all vehicles used in the performancé of this AGREEMENT
providing a One Million Dollar ($1,000,000) combined single limit per occurrence for bodily
injury, personal injury, and property damage.

C. Professional Liability Coverage. CONSULTANT shall maintain professional
liability insurance with coverage for all negligent errors, acts or omissions committed by
CONSULTANT, its agents and employees in the performance of this AGREEMENT. The
amount of this insurance shall be not less than five hundred thousand dollars ($1,000,000) on a
claims made annual aggregate basis or a combined single limit per occurrence basis.

D. Compliance with State Workers' Compensation Requirements.
CONSULTANT covenants that it will insure itself against liability for Workers' Compensation
pursuant to the provisions of California Labor Code §3700, et seq. CONSULTANT shall, at all
times, upon demand of the City Council and properly authorized agents, furnish proof that
Workers' Compensation Insurance is being maintained by it in force and effect in accordance
with the California Labor Code.

E. Other Insurance Provisions. The policies are to contain, or be endorsed to
contain the following provisions:

(1) CITY, its officers, agents, employees, and volunteers are to be covered
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as additional insureds as respects: Liability arising out of activities performed by or on
behalf of CONSULTANT and operations of CONSULTANT, premises owned,
occupied, or used by CONSULTANT. The coverage shall contain no special
limitations on the scope or protection afforded to CITY, its officers, officials,
employees, or volunteers.

(2) CONSULTANT'S insurance coverage shall be primary insurance with
respect to CITY, its officers, officials, employees, and volunteers. Any insurance, risk
pooling arrangement, or self-insurance maintained by CITY, its officers, officials,
employees, or volunteers shall be in excess of CONSULTANT'S insurance and shall
not contribute with it.

(3)  Any failure to comply with the reporting provisions of the policy shall
not affect the coverage provided to the CITY, its officers, officials, employees, or
vol_unteers.

4 The aforementioned policies shall be issued by an insurance carrier
having a rating of Best A-7 or better which is satisfactory to the City Attorney and
shall be delivered to CITY at the time of the execution of this AGREEMENT or as
provided below. In lieu of actual delivery of such policies, a Certificate issued by the
insurance carrier ‘showing such policy to be in force for the period covered by the
AGREEMENT may be delivered to CITY. Such policies and certificates shall be in a
form approved by the City Attorney. Except for worker's compensation and
professional liability insurance, the policies mentioned in this subsection shall name
CITY as an additional insured and provide for thirty (30) days notice of cancellation to
CITY. Said policies shall not be canceled earlier than, nor the amount of coverage
reduced earlier than, thirty (30) days after the CITY receives notices from the insured
of the intent of cancellation or reduction.

8. SUSPENSION OF WORK

CITY may, at any time, by ten (10) days’ written notice, suspend further performance

by CONSULTANT. All suspensions shall extend the time schedule for performance in a mutually
4
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satisfactory manner, and CONSULTANT shall be paid for services performed and reimbursable
expenses incurred prior to the éuspension date. During the period of suspension, CONSULTANT shall
not receive any payment for services, or expenses, except for reasonable administration expenses,
incurred by CONSULTANT by reason of such suspension.

9. TERMINATION

CITY may terminate this AGREEMENT for any reason upon ten (10) days written
notice to the other party. CITY may terminate the AGREEMENT upon five (5) days written notice if
CONSULTANT breaches this AGREEMENT. In the event of termination, CITY will pay
CONSULTANT for the services performed as of the effective date of the termination. Any reports or
other written, recorded, photographic, or visual materials and other deliverables prepared for the CITY
prior to the effective date of such termination shall be promptly delivered to the CITY by
CONSULTANT.

10.  Compliance with Civil Rights

During the performance of this contract, CONSULTANT agrees as follows:

A. Equal Employment Opportunity. In connection with the execution of this
AGREEMENT, CONSULTANT shall not discriminate against any employee or applicant for
employment because of race, religion, color, sex, or national origin. Such actions shall include,
but not be limited to, the following: employment, promotion, upgrading, demotion; or transfer;
recruitment or recruitment advertising; layoff or termination; rate of pay or other forms of
compensation; and selection for training including apprenticeship.

B. Nondiscrimination Civil Rights Act of 1964. CONSULTANT will comply
with all federal regulations relative to nondiscrimination in federally assisted programs.

C. Solicitations for Subcontractors including Procurement of Materials and
Equipment. In all solicitation, either by competitive bidding or negotiations, made by
CONSULTANT for work to be performed under a subcontract including procurement of
materials or leases of equipment, each potential subcontractor, supplier or lessor shall be
notified by CONSULTANT of CONSULTANT’S obligation under this AGREEMENT and

the regulations relative to nondiscrimination on the grounds of race, religion, color, sex, or
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national origin.

11.  INDEPENDENT CONTRACTOR

In assuming and performing the services, CONSULTANT is an independent contractor
and shall not be eligible for any benefits, which the CITY may provide its employees, except as
expressly provided for in the AGREEMENT. All persons, if any, hired by CONSULTANT shall be
employees or subcontractors of CONSULTANT and shall not be construed as employees or agents of
the CITY in any respect. CONSULTANT shall have responsibility for and control over the means of.
providing services under this AGREEMENT.

12. COMPLIANCE WITH LAWS

CONSULTANT shall comply with all applicable federal, State of California, and local
laws, rules, and regulations and shall obtain all applicable licenses and permits for the conduct of its

business and the performance of the services.

13. CHOICE OF LAWS

This AGREEMENT shall be construed and interpreted in accordance with the laws of
the State of California, excluding any choice of law rules, which may direct the application of the laws

of another jurisdiction.

14. NON-WAIVER .

The waiver by either party of any breach of any term, covenant, or condition contained
in the AGREEMENT, or any default in their performance of any obligations under the AGREEMENT
shall not be deemed to be a waiver of any other breach or default of the same or any other term,
covenant, condition, or obligation, nor shall any waiver of any incident of breach of default constitute

a continuing waiver of same.

15. ENFORCEABILITY

In the event that any of the provisions or portions of application of any of the
provisions of the AGREEMENT are held to be illegal or invalid by a court of competent jurisdiction,
CITY and CONSULTANT shall negotiate an equitable adjustment in the provisions of the
AGREEMENT with a view toward effecting the purpose of the AGREEMENT. The illegality or

invalidity of any of the provisions or portions of application of any of the provisions of the
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AGREEMENT shall not affect the legality or enforceability of the remaining provisions or portions of
application of any of the provisions of the AGREEMENT.
16. INTEGRATION

The AGREEMENT contains the entire AGREEMENT and understanding between the
parties as to the subject matter of this AGREEMENT. It merges and supersedes all prior or
contemporaneous agreements, commitments, representation, writings, and discussions between
CONSULTANT and CITY, whether oral or written.

17. SUCCESSORS AND ASSIGNS

CITY and CONSULTANT respectively, bind themselves, their successors, assigns,
and legal representatives. CONSULTANT shall not aésign or transfer any interest in the
AGREEMENT without the CITY's prior written consent, which consent shall be in the CITY's sole
discretion. Any attempted assignment or transfer in breach of this provision shall be void.

18. ATTORNEY’S FEES

If either party to this AGREEMENT commences any legal action against the other
party arising out of this AGREEMENT, the prevailing party shall be entitled to recover its reasonable
litigation expenses, including court costs, expert witness fees, discovery expenses, and attorney's fees.

19. FUNDING and FINANCIAL RECORDS

The Consultant acknowledges that funding for this Master Services agreement will
come from the US Department of Defense, Office of Economic Adjustment (OEA). Records of
CONSULTANT’s direct labor costs, payroll costs, and reimbursable exi)enses pertaining to this
project covered by this AGREEMENT will be kept on a generally recognized accounting basis and
made available to CITY if and when required. The consultant may be subject to separate audit by the
OEA however, this is not a federal contract.

20. CONFLICT OF INTEREST

The selected Consultant and its team shall avoid all conflict of interest or appearance of
conflict of interest in the performance of its services to the City and such provisions will be included
in the Professional Services Agreement. The Consultant and its team represent that the Consultant

and its team has no existing interest and will not acquire any interest, direct or indirect, which could
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conflict in any manner or degree with the performance of services required by the City and that no
person having any such interest shall be employed or retained as a sub-consultant by the Consultant.

The Prime Consultant and its first tier team members shall not undertake any work
(simultaneously) on behalf of any individual or business entity which is actively seeking to acquire or
which has acquired any real préperty interest in any portion of the Concord Naval Weapons Station
without the expressed consent of the LRA. Such consent shall be at the sole and exclusive discretion
of the LRA. Restrictions on release and confidentiality of reports/data/project memos shall carry
beyond the conclusion of the contract for a period of one year unless expressly waived by the LRA in
writing.

The Consultant or any member of Consultant’s team or firm shall not offer or give to any City
officer or designated employee any gift that is reportable pursuant to the applicable regulations of the
Fair Political Practices Commission.

21. NOTICES
All notices required hereunder shall be in writing and mailed postage prepaid by
Certified or Registered mail, return receipt requested, or by personal delivery to the CITY's address as
shown below, or such other places as CITY or CONSULTANT may, from time to time, respectively,
designate in a written notice given to the other. Notice shall be deemed received three (3) days after

the date of the mailing thereof or upon personal delivery.

To CITY
Michael W. Wright
Director, CNWS Reuse Project
City of Concord
1950 Parkside Drive, MS 56
Concord, CA 94519
Phone: (925) 671-3019
Fax: (925) 798-9692

To CONSULTANT Aidan Hughes, Principal
ARUP
901 Market St Suite 260
San Francisco, CA 94103
Phone: (415) 957-9445
Fax: (415) 957-9096
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21. TERM
The term of this AGREEMENT shall be from the date execﬁted above through
November 1, 2008, with the option of one one-year extension upon mutual agreement by both CITY
and CONSULTANT. The City Manager is authorized to approve the extension.
IN WITNESS WHEREOF, the parties have executed this AGREEMENT in three (3) copies

as of the date and year first written above.

CONSULTANT CITY OF CONCORD
By: By:
Name: Aidan Hughes Name: Edward R. James
Title: Principal Title City Manager (interim)
Address: ARUP Address: 1950 Parkside Drive, MS 01
901 Market St., Suite 260 Concord, CA 94519
San Francisco, CA 94103 Telephone: (925) 671-3150

Telephone: (415) 957-9445

APPROVED AS TO FORM: ATTEST:
City Attorney City Clerk
Date: , 2008
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- FINANCE DIRECTOR'S CERTIFICATION:

Concord, California

Date: , 2008

I HEREBY CERTIFY THAT ADEQUATE FUNDS EXIST OR WILL BE RECEIVED
DURING THE CURRENT FISCAL YEAR 2007/08 TO PAY THE ANTICIPATED
EXPENSES TO BE INCURRED PURSUANT TO THIS CONTRACT.

THE SUM OF $99,845 Account Code

Finance Director's Signature
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