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Infrastructure and
Franchise Committee
Wednesday,
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6:30 p.m.

Various
telephonic/electronic
locations

Pursuant to AB 361, the City is authorized to hold public meetings via teleconferencing and to
make public meetings accessible telephonically or otherwise electronically to all members of
the public, without making available any physical location for the public.
City of Concord Rules: The City of Concord has declared a local state of emergency due to
COVID-19 and is closed to the public. This Concord City Council meeting is an essential event,
therefore it has not been cancelled. However, City of Concord officials and staff will conduct
this meeting telephonically or otherwise electronically. The City will not make available any
physical location from which members of the public may observe the meeting and offer public
comment. Instead, members of the public may observe and address the meeting remotely.
Below is information on how to do that.
Join from a PC, Mac, iPad, iPhone or Android device:
https://cityofconcord.zoom.us/j/86303630577?pwd=MzNuL2xCandadjhHcDc5aG9PVGhadz09

Webinar ID: 863 0363 0577
Passcode: 924449
By phone: US: +1 669 900 6833
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Under California law, public comments at special meetings are limited to subjects on
the agenda only. Therefore, public comment will only be taken prior to consideration of
Agenda Item No. 2.a.
How to Submit Public Comments:
Written: All comments received before 3:00 pm the day of the meeting will be posted on the
City’s website as “Correspondence” under the relevant agenda item and provided to the
Committee members prior to the meeting. Please email your comments to
cityclerk@cityofconcord.org.


Please identify the agenda item number and letter.

To Participate in Public Comment During the Meeting:
Live Remote Public Comments: Members of the public may submit a live remote public
comment via Zoom video conferencing. Download the Zoom mobile app from the Apple
Appstore or Google Play. If you are using a desktop computer, you can test your connection to
Zoom by clicking here. Zoom also allows you to join the meeting by phone.


Join the meeting at any point, but be sure you are in the meeting prior to the City
Council consideration of the item on which you would like to provide comments.



From a PC, Mac, iPad, iPhone or Android:
https://cityofconcord.zoom.us/j/86303630577?pwd=MzNuL2xCandadjhHcDc5aG9PVGhadz09

o Webinar ID: 863 0363 0577
o Passcode: 924449
o By phone: US: +1 669 900 6833


Speakers will be asked to provide their name and city of residence, although providing
this is not required for participation.



Each speaker will be afforded up to 3 minutes to speak.



Speakers will be muted until their opportunity to provide public comment.



When the Chair opens a public comment period on the item on which you would like to
comment, please use the “raise hand” feature (or press *9 if connecting via telephone)
which will alert staff that you have a comment to provide.
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Meeting of the
Infrastructure and Franchise Committee
1.

ROLL CALL

2.

REPORTS
The public is entitled to address the Committee on items appearing on the agenda before or during
the Committee’s consideration of that item. Each speaker will be limited to approximately three
minutes. Please see “How to Submit Public Comments” above.

a.

3.

Considering – a Franchise Agreement Amendment with Mt. Diablo Resource
Recovery, Base Year Rate Review Results, and Notice of Intent to Comply,
which are in response to changes in the solid waste industry. Report by
Craig Blythe, Administrative Services Manager, Public Works.
ADJOURNMENT

NOTICE TO THE PUBLIC
There is a 90-day limit for the filing of a challenge in the Superior Court to certain City administrative
decisions and orders which require a hearing by law, the receipt of evidence, and the exercise of
discretion. The 90-day limit begins on the date the decision is final (Code of Civil Procedure §1094.6).
Further, if you challenge an action taken by the City Council in court, you may be limited by California
law to raising only those issues you or someone else raised in the hearing or in a written
correspondence delivered to the City Council prior to or at the hearing.
In accordance with the Americans with Disabilities Act and California Law, it is the policy of the City of
Concord to offer its public programs, services and meetings in a manner that is readily accessible to
everyone, including those with disabilities. If you are disabled and require a copy of a public hearing
notice, or an agenda and/or agenda packet in an appropriate alternative format; or if you require other
accommodation, please contact the ADA Coordinator Tianjun Cao at (925) 671-3243 or
Tianjun.cao@cityofconcord.org, at least 24 hours in advance of the meeting. Advance notification
within this guideline will enable the City to make reasonable arrangements to ensure accessibility.
Distribution:

City Council
Valerie Barone, City Manager
Susanne Brown, City Attorney
Justin Ezell, Assistant City Manager
Joelle Fockler, City Clerk
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2.a

Staff Report
Date:

February 9, 2022

To:

Council Committee on Infrastructure & Franchise

From:

Valerie J. Barone, City Manager

Prepared by:

Craig Blythe, Administrative Services Manager, Public Works
Craig.Blythe@cityofconcord.org
(925) 671-3141

Subject:

Considering a Franchise Agreement Amendment with Mt.
Diablo Resource Recovery, Base Year Rate Review Results,
and Notice of Intent to Comply, which are in response to
changes in the solid waste industry.

Report in Brief
City staff and consultants are working with Mt. Diablo Resource Recovery (MDRR) on a
Franchise Agreement Amendment with MDRR in response to changes in the solid
waste industry. The purpose of this meeting is to provide a copy of the proposed
Amendment, the initial results of the Base Year Rate Review, and information about the
City’s intended Notice of Intent to Comply to the State in accordance with Assembly Bill
(AB) 619.
Recommended Action
Hear the report, consider public comments, and provide direction to staff.
Background
A number of recent changes in the solid waste industry necessitate modifications to the
City’s Municipal Code, Franchise Agreement with MDRR, and solid waste rates to
support the cost of recycling, which have been presented to the Committee most
recently in meetings on March 25, June 28, and September 1, 2021. The Municipal
Code amendment was introduced by ordinance on October 26, 2021, and adopted on
November 9, 2021. The changes are driven by Senate Bill (SB) 1383, which touches
upon many aspects of solid waste management, many of which are currently the
responsibility of MDRR via agreement, while others are jurisdictional or County
responsibilities.
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SB 1383 contains numerous requirements which have already begun to go into effect.
The Bill, which can be summed up as a requirement to divert food waste from being
landfilled, is necessitating operational changes and capital improvements including
where solid waste is hauled, and expansion and modification of existing facilities, not to
mention new programs such as food waste recovery, education, and enforcement. The
new regulations required the City to update its Municipal Code, and compliance will be
facilitated by an amendment to the franchise agreement between the City and MDRR.
City staff and its consultant, R3, have been working with MDRR on its scheduled Base
Year Rate Review, which sets rates to cover the costs of providing solid waste service
to the community. Commercial rates can be adjusted as necessary by MDRR; however,
residential rates are subject to the discretion of the City Council. The Franchise
Agreement with MDRR contains a Rate-Setting Manual, which describes the
methodology for annual refuse rate adjustments. MDRR has forgone a regularly
scheduled residential rate increase two years in a row. The City and MDRR are in the
final stages of completing the process outlined in the Rate-Setting Manual that is
contained within the Franchise Agreement, and negotiations for an Amendment to the
City’s Franchise Agreement with MDRR which includes additional services and costs
related to SB 1383 implementation has been completed along a parallel track. Any
newly adopted rates are scheduled to take effect July 1, 2022.
Analysis
Staff will provide the Committee with an oral presentation on the work being undertaken
by the City, its consultants, and MDRR.
Franchise Amendment
While MDRR can assist in implementation of many aspects of SB 1383, agencies
ultimately bear responsibility for its implementation, which means it is of the utmost
importance to enter into negotiations to amend the City’s contract with MDRR.
The Franchise Agreement Amendment broadly covers the main requirements of the law
which can be delegated to a hauler, including:
 Compliance review for all accounts


Customer container right-sizing assistance



Container color and labeling compliance



Outreach and education for all generators



Route reviews



Tagging for contamination discovered via route reviews



Evaluation of & recommendation to City on approval for waivers
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Reporting by the hauler on any non-compliance observed



Identification of Tier 1 and 2 edible food generators within the City



State reporting for all activities listed above

The Amendment also contains the following additional provisions:


Universal provision of organics service to all customers in a phased approach to
be completed by January 1, 2024, unless the customer has an approved
exemption or has refused service



Increase of one half-time to one full-time Recycling Coordinator employed by
MDRR



Reallocation of the funding from MDRR for one full-time Recycling Theft
Prevention Officer to one full-time Code Enforcement Officer employed by the
City with the following responsibilities: recycling theft prevention; SB 1383
compliance; and compliance and enforcement of illegal debris bins



Assistance from MDRR in meeting the City’s procurement target set by
CalRecycle



Base Year Rate Reviews will occur every five years (rather than every six years),
which better aligns with the hauler’s depreciation schedules and industry
standards



Inclusion of food waste into the residential organics cart, to be accomplished by
December 31, 2024 or at the time that the improvements to the transfer station
located in Pittsburg are completed

City staff and MDRR are in agreement on all terms as provided in the attached
Amendment 1, with the exception of cart color. The attachment to this staff report
provides for gray carts; MDRR wishes to use black carts. MDRR has provided a written
explanation of their position in regards to cart color, which is attached to this report as
Attachment 2.
Base Year Rate Review
The Base Year Rate Review is in the process of being finalized. Initial findings which
may be subject to change include the following:


R3-adjusted initial one-time adjustment of 25.03% to recover a revenue shortfall
of approximately $4,000,000



Alternative five-year phased-in increase, tentatively comprised of the below:
o 13.98% increase in 2022
o 4.65% + Refuse Rate Index (RRI) in 2023 through 2026
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Additional costs to increase capacity for Citywide cleanups



An increase of the base tipping fee paid for garbage at the Pittsburg transfer
station, approved by the City of Pittsburg to fund transfer station improvements
o Additional increases are scheduled for 2023 and 2024 and will be
captured through the annual indexed RRI rate adjustments



Expenses pertaining to cart, lid, and label depreciation, food scrap pails,
outreach and education, and contamination monitoring were allowed and spread
over a five-year depreciation period.

R3 also prepared a residential rate survey which is provided as Table 1, next page. The
R3 Adjusted Concord Rate assumes the one-time adjustment of 25.03%. R3 met with
MDRR on February 3, 2022 to review the initial results. Minor additional adjustments
are anticipated to be made, and which will result in changes to the one-time and fiveyear phased-in rate adjustment amounts.
Table 1: Residential Solid Waste Rate Survey (Draft Initial Results Based on OneTime Rate Increase)
Jurisdiction

32 Gallon

64 Gallon

96 Gallon

Concord (Current)

$35.14

$47.51

$58.26

Concord (Proposed)

$44.67

$60.39

$74.05

Concord (R3 Adjusted)

$43.94

$59.40

$72.84

Antioch

$31.92

$51.52

$60.51

Danville

$32.55

$55.36

$82.19

Hercules

$41.67

$73.61

$106.56

Kensington

$49.04

$98.03

$147.07

Lafayette

$38.94

$73.47

$110.19

Martinez

$38.80

$47.68

$90.84

Orinda

$54.50

$102.23

$153.46

Pinole

$40.63

$72.47

$105.43

Pittsburg

$44.69

$54.64

$61.29

Pleasant Hill

$29.44

$39.78

$59.16

Richmond

$45.20

$85.29

$126.59

San Pablo

$35.06

$67.87

$101.73

San Ramon

$42.05

$72.54

$115.53

Average without Concord

$40.35

$68.81

$101.58

Concord Adjusted Rate - Average

$3.59

-$9.41

-$28.74

% Difference

8.91%

-13.67%

-28.29%
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One factor that helps to explain the City’s rate differences is the types of rate structures
used among communities. Several of the communities included in this rate study have
nearly directly linear rate structures, in which the cost of the container is directly
proportional to the size; whereas the rate for the largest container in Concord is much
closer to the rate for the smallest. This rate structure is designed to encourage
customers to select the container that best suits their needs, rather than using the
recycling and organics containers for excessive garbage (resulting in contamination of
those streams).
Table 2 provides the current and adjusted rates, based on the initial findings resulting
the one-time rate increase of 25.03% (and which is still subject to change and
finalization).
Table 2: Rate Adjustment for Single-Family Customers (Draft Initial Results Based
on One-Time Rate Increase)
Service Level

Current
Rate

Rate
Adjustment

New Rate

32 gallon

$35.14

$8.80

$43.94

64 gallon

$47.51

$11.89

$59.40

96 gallon

$58.26

$14.58

$72.84

Notice of Intent to Comply
The City intends to submit a Notice of Intent to Comply (NOIC) with the SB 1383
regulations in accordance with AB 619’s provisions. This NOIC defers any penalties that
CalRecycle might otherwise levy against the City for non-compliance with the
requirements of SB 1383; however, it requires the City to create a corrective action plan
and take action to correct the deficiencies reported to CalRecycle, or the City may still
be subject to penalties. The only gap in compliance that is anticipated by the City is the
residential organics collection program, which does not yet include food scraps. The
necessary permits for construction of the needed site improvements at the Mount Diablo
Resource Recovery site are not yet approved. The necessary permits and construction
is expected to be completed by January 1, 2024, at which point the City of Concord will
be in compliance with the State’s requirements for residential organics service.
The remainder of the compliance gaps are anticipated to be corrected via the
amendment with MDRR shortly, within the next few months. CalRecycle is already
aware of the residential program gap and the actions currently underway by MDRR to
enable them to collect food scraps; and has indicated that any gaps in compliance that
can be corrected promptly should not be included in any NOICs submitted by
jurisdictions.
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Staff anticipates bringing the authorization to submit the NOIC to the City Council on
consent on February 22.
Financial Impact
The financial impacts of the items discussed above will be determined at a later date.
Public Contact
The Agenda was posted.
Attachments
1. MDRR Franchise Agreement Amendment 1
2. MDRR Memo Re: SB1383 Cart Colors
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AMENDMENT 1 TO RESTATED AND AMENDED
FRANCHISE AGREEMENT BETWEEN CITY OF CONCORD
AND CONCORD DISPOSAL SERVICE, DBA MOUNT DIABLO RESOURCE RECOVERYCONCORD
This Amendment #1 to Amended and Restated Solid Waste Franchise Agreement (this
“Amendment”) is entered into as of [_____], 2022 between the City of Concord (“City”) and
Concord Disposal Service, Inc., a California corporation dba Mount Diablo Resource RecoveryConcord (“Contractor”).
WHEREAS, City and Contractor are parties to a franchise agreement dated April 15, 2019 (such
agreement as amended, the “Agreement”);
WHEREAS, on November 9, 2021, the City Council adopted Ordinance No. 21-6 entitled, "An
Ordinance Amending Concord Municipal Code Chapter 8.20 (Solid Waste)" in compliance with
Senate Bill 1383, the Short-lived Climate Pollutant: Organic Waste Methane Emissions Reduction
Act of 2016 (SB 1383);
WHEREAS, the parties wish to amend the Agreement to assist City in complying with the SB
1383 Regulations (as defined in Exhibit A to this Amendment); and
WHEREAS, City intends to implement a 3-container Organic Materials collection service as
contemplated by Section 18984.1 of the SB 1383 Regulations.

NOW, THEREFORE, the parties agree as follows:
1. Effective Date. This Amendment shall take effect July 1, 2022.
2. Definitions. For purposes of this Amendment, the terms set forth in Exhibit A, attached hereto
and incorporated herein, shall have the meanings given to them in such exhibit.
3. City Compliance Officer and Recycling Coordinator.
Section 13.a. of the Agreement shall be replaced in its entirety as follows: “(a) Recycling
Coordinator/Diversion Specialist. MDRR shall provide for the equivalent of one (1) full-time
Recycling Coordinator/Diversion Specialist dedicated to the City, which equates to a minimum of
2,080 hours per Contract Year. MDRR may use a subcontractor as approved by the City to
perform some or all the duties normally assigned to the Recycling Coordinator/Diversion
Specialist, which such approval shall not be unreasonably withheld. (b) City Compliance Officer.
Contractor shall provide monthly payments to City for the City’s use in funding a full-time
enforcement officer with duties including the following:
(i) SB 1383 Enforcement: Site visits and enforcement of SB 1383 Regulations,
including issuance of Notices of Violation and other enforcement action as
allowed by the City’s municipal code.
(ii) Illegal Debris Box Enforcement. Prompt (i.e., City to use reasonable efforts to
visit within 2 business days) responsiveness to reported illegal debris box

1
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placement including issuance of Notices of Violation and other enforcement
action as allowed by the City’s municipal code.
(iii) Recycling Theft Prevention. Prevention of theft of Recyclables from customer
Containers.”
The remainder of Section 13 shall remain unmodified and in full force and effect.
4. Base Year Rate Adjustments.
Section 16.a. of the Agreement shall be replaced in its entirety as follows: “Base Year Rate
Adjustments. MDRR may submit detailed Base Year rate applications to the City no more
frequently than every five (5) years, with the next Base Year rate application being due by
September 1, 2026 for the rate year starting July 1, 2027. Review of the Base Year rate
application shall be in accordance with the Rate Setting Manual (Attachment A). The City shall
have 180 calendar days to review and approve or deny the Base Year rate application.
Nothing contained herein shall prevent the City, in its sole discretion, from reviewing and
considering adjustments to rates based on a Base Year rate application submitted by MDRR
prior to the schedule described herein.”
The remainder of Section 16 of the Agreement shall remain unmodified and in full force and
effect.
5. SB 1383 Requirements.
Section 40 shall be added to the Agreement as follows:
“(a) Three-Container Organic Materials Collection Services.
(i)
Phased Implementation. City and Contractor acknowledge that Contractor’s
Organic Materials Collection routes must be expanded to satisfy the requirements of the
SB 1383 Regulations. Beginning July 1, 2022 all new customers will be provided base
level of collection service including Recycling Container, Organics Container and
Garbage Container collection service. Between July 1, 2022 and December 31, 2023,
Contractor shall continue to expand its Organic Materials collection service to existing
customers within City. By January 1, 2024, Contractor shall provide Organic Materials
collection service to all of its customers within City who are subscribed to and pay for
Solid Waste collection service, unless (i) the customer is categorically exempted under
City’s municipal code from the requirement to subscribe for Organic Materials collection
service, (ii) the customer qualifies for and is granted a State- or City-issued waiver, or (iii)
the customer refuses service. Contractor will work with customers to appropriately size
collection containers such that source-separation of all materials is possible without any
overflow of material, and if any disputes arise or overages occur, the City will make the
final determination on proper container size.
(ii)
Residential Food Waste Service. Contractor shall provide Food Waste collection
in residential Organics Containers upon completion of the receiving facility that Contractor
plans to construct at the facility identified in Exhibit B, or December 31, 2024, whichever
is sooner. Contractor shall provide such outreach and education to residential customers
as necessary and required by City to ensure that residential customers are aware and
able to participate in the residential Food Waste program.
2
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(iii)
Plastic Bags. Plastic bags, including compostable plastic bags, are not accepted
in the City’s Organic Materials collection program unless otherwise determined mutually
by City and Contractor.
(b) Container Colors.
(i)
General Requirement. Contractor shall ensure that each Container that it newly
purchases after July 1, 2022 and provides to a customer serviced under the Agreement
conforms to the following color scheme: For collection of Garbage, carts shall be gray,
and bin lids shall be gray; For collection of Recyclables, carts shall be blue and bin lids
shall be blue; and for collection of Organic Materials, carts shall be green and bin lids
shall be green. In addition, Contractor shall ensure that all Containers it uses to provide
such services to customers serviced under the Agreement conform to such color scheme
by January 1, 2036. Hardware such as hinges and wheels may be any color.
(ii)
Specific Material Types. Paper products and printing and writing paper, each as
defined in the SB 1383 Regulations, may be placed in either the Recycling Container or
the Organics Container. Carpet and textiles may not be placed in either the Recycling
Container or the Organics Container.
(c) Container Labels.
(i)
General Requirement. Contractor shall ensure that each Container that it newly
purchases after July 1, 2022 and provides to a customer serviced under the Agreement
shall be labeled or imprinted with language and/or graphics that clearly indicates the
primary items accepted and the primary items that are Prohibited Container
Contaminants for that Container type. Contractor may comply with this section by using
model labeling provided by CalRecycle. All information on labels shall be provided in
English and Spanish.
(d) Route Reviews.
(i)
General Requirement. At least once annually, beginning in 2022, Contractor or its
designee shall conduct a Route Review for each Hauler Route. The number of Containers
to review per Hauler Route shall be calculated on the basis of the number of garbage
accounts provided service by a specific Hauler Route for one week. For example, “Route
A” collects garbage from 250 accounts, 4 days per week for a total of 1,000 accounts per
week; include a minimum of 25 accounts for Route Review of “Route A”. For each Route
Review of a Hauler Route, Contractor shall inspect at least the following minimum number
of Containers, but may inspect more if Contractor deems necessary; and shall inspect all
Containers placed for collection (including Recycling Containers, Organics Containers,
and Garbage Containers). Each inspection shall involve lifting the Container lid and
observing the contents, but shall not require Contractor to disturb the contents or open
any bags. Contractor may select the Containers to be inspected at random, or (if mutually
agreed with City) by any other method not prohibited under the SB 1383 Regulations. For
the avoidance of doubt, Contractor shall not be required to annually inspect every
Container on a Hauler Route. Contractor shall include the results of each Route Review
in its next regularly scheduled report to City, as required by Section 12.

3
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Route Size (# garbage accounts/ week)
Fewer than 1,500
1,500-3,999
4,000-6,999
7,000 or more

Minimum Number of Containers
25
30
35
40

(ii)
Notice of Contamination. If Contractor observes Prohibited Container
Contaminants in a Container during a Route Review comprising ten percent or more of
observable Container volume, Contractor shall notify the customer of the violation in
writing. The written notice shall include information regarding the requirement to properly
separate materials into the appropriate Containers. The notice may be left on the
customer’s Container, gate, or door at the time the violation is discovered, and/or be
mailed, e-mailed, electronically messaged or delivered personally to the customer within
30 days. Contractor may dispose of the contents of any Container found to contain
Prohibited Container Contaminants and may charge a contamination fee not to exceed
the fee approved by the City. The notice shall be provided in English and Spanish.
(e) Compliance Reviews.
(i)
General Requirement. At least once annually, beginning in 2022, Contractor shall
review the records of its Commercial and Multi-Family customers in City that are
subscribed for at least two (2) cubic yards per week of combined Solid Waste, Organic
Materials and Recyclables service, to determine whether such customers are subscribed
for Organic Materials collection service or have an applicable waiver. Contractor shall
include the results of each Compliance Review in its next regularly scheduled report to
City, as required by Section 12.
(ii)
Site Visit Requirement. Contractor shall conduct a site visit to each Commercial
and Multi-Family customer in City that is determined to (a) not be enrolled in 3-container
Organic Materials collection service, and (b) not be eligible for a waiver based on the City
determination. Contractor shall encourage those businesses to sign up for SB 1383
compliant Organics Materials service and provide educational material about the law’s
requirements, at least one time every 3 years. All Commercial and Multi-Family
customers in the City shall receive a site visit from Contractor to affirm proper sorting
procedures and sizing of containers at least one time every 5 years.
(f) Education & Outreach.
(i)
Prior to July 1, 2022, and annually thereafter, Contractor shall provide the following
to all its customers under the Agreement:
(ii)
Information on the customer’s requirements to properly separate materials
in appropriate Containers.
(iii)
Information on methods for: the prevention of Organic Materials generation,
recycling Organic Materials on-site, sending Organic Materials to community
composting, and any other local requirements regarding Organic Materials.
(iv)
Information regarding the methane reduction benefits of reducing the
landfill disposal of Organic Materials, and the methods of Organic Materials recovery
contemplated by the Agreement.
4
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(v)

Information regarding how to recover Organic Materials.

(vi)
Information related to the public health and safety and environmental
impacts associated with the landfill disposal of Organic Materials.
(vii)
The above information will be provided, at a minimum, through print and/or
electronic media, and may also be provided through workshops, meetings and/or onsite visits. All information that SB 1383 requires the City to distribute shall be posted
on Contractor’s website.
(viii)
Contractor shall provide an educational webpage which includes
downloadable copies of all the materials described in Section 8.1, as well as an
educational brochure to be provided by City for edible food recovery outreach.
(ix)
Educational materials provided pursuant to the above shall be translated
into Spanish.
(x)
Contractor shall provide educational materials to customers discovered to
be out of compliance with the requirements of the SB 1383 Regulations, and shall
report a list of such customers as well as actions taken to the City on a periodic basis
as required by City.
(xi)

All information and materials shall be provided in English and Spanish.

(g) Waivers. Contractor shall be responsible for the distribution, collection and evaluation of
waiver applications as appropriate and provide the City a recommendation to accept or deny
waiver requests. Contractor shall develop waiver application forms and shall provide them to
City for City approval prior to use. Contractor shall evaluate requests for exemption or waiver
from the Act’s requirements on the basis of physical space or de minimis generation and
provide the City periodic recommendations and supporting documentation to deny or approve
waivers, including a site visit and re-evaluation at least every five years as required by the SB
1383 Regulations.
(h) Edible Food Recovery. Contractor shall provide City with a list of Tier One commercial
edible food generators located in their jurisdiction by July 1, 2022 and annually thereafter.
Contractor shall provide City with a list of Tier Two commercial edible food generators located
within their jurisdiction by July 1, 2024 and annually thereafter. Upon request from Contractor,
City shall use reasonable efforts to cooperate and consider methods for collecting information
from customers and sharing such information with Contractor in an effort to assist Contractor
with identifying the Tier One and Tier Two commercial edible food generators within the City.
(i) Reporting.
Beginning July 1, 2022, Contractor shall provide the following information to City annually,
by February 15 of the year following the reporting year:
(A)
8 above:

For information provided by Contractor pursuant to each of Sections 7 and Section

5
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(i) Copies of all such information (including flyers, brochures, newsletters,
invoice messaging, website and social media postings, emails, and other
electronic messages).
(ii) The date the information was disseminated or the direct contact made. For
website and social media postings, this shall be the date posted.
(iii) To whom the information was disseminated or the direct contact made. For
mass distributions such as mailings or bill inserts, Contractor may provide the
type and number of accounts receiving the information, rather than listing each
recipient individually.
(B)

For Route Reviews and Compliance Reviews:
(i) The date the review was conducted.
(ii) The name and title of each person conducting the review.
(iii) A list of the account names and addresses covered by the review.
(iv) For Route Reviews, a description of each Hauler Route reviewed, including
Contractor’s route number and a description of the Hauler Route area.
(v) For Route Reviews, the results of such review (i.e. the addresses where
any Prohibited Container Contaminants were found), and any photographs
taken.
(vi) For compliance reviews that Contractor performs pursuant to Section 7, the
results of such review (i.e., Contractor’s findings as to whether the customers
reviewed are subscribed for Organic Materials collection service, have an
applicable waiver, or neither), and any relevant evidence supporting such
findings (e.g. account records).
(vii) Copies of any educational materials issued pursuant to such reviews.
(C)
Documentation relating to observed Prohibited Container Contaminants,
whether observed during Route Reviews or otherwise:
(i) Copies of the form of each notice issued to customers for Prohibited
Container Contaminants, as well as, for each such form, a list of the customers
to which such notice was issued, the date of issuance, the customer’s name
and service address, and the reason for issuance (if the form is used for
multiple reasons).
(ii) The number of times notices were issued to customers for Prohibited
Container Contaminants.
(iii) The number of Containers where the contents were disposed due to
observation of Prohibited Container Contaminants.

6
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(D)
A description of Contractor’s process for determining the level of Container
contamination under the Agreement.
(E)
Reports to City on customers discovered to be out of compliance with the
SB 1383 Regulations, including a list of the customers, the type of violation (including
not donating edible food, not providing Containers for customer use, and other
compliance violations), actions taken to educate those customers, and contact
information for those customers. Such reports shall be provided quarterly or as
required by City.
(F)
A list of all recommended waivers for that calendar year, including copies
of the waiver request form and other supporting documentation (may be provided
electronically or over a web page) in accordance with Section 9.
(G)
A list of the Tier One and Tier Two generators, as applicable, in accordance
with Section 10.
(H)
Contractor shall report on all activities as required by CalRecycle in
advance of the City’s reports to CalRecycle on April 1, October 1, and August 1
annually thereafter as required.
(j) Procurement. City and Contractor hereby acknowledge a mutual intent to collaboratively
work to meet the SB 1383 Regulations’ Recovered Organic Waste Product Procurement
requirements. In addition to the compost giveaway activities currently underway, which consist
of donating approximately 17.42 tons of compost to the City during calendar year 2021 , City
and Contractor shall explore alternative compliance pathways including but not limited to
increasing the use of qualifying compost and mulch on City-owned and managed land,
leveraging the compost marketed by Contractor and affiliates to third parties as Direct Service
Providers, and increasing compost and mulch giveaways to residents and businesses located
within the City. Any costs incurred by MDRR under this subsection that are above the current
costs incurred by Contractor to provide the services as described in this Section 13 shall be
allowed to be recovered by MDRR as an “allowable cost” in the rate structure in accordance
with the policies of the Rate Setting Manual.
(k) Annual Meeting. City and Contractor shall meet at least once annually to informally review
SB 1383 implementation status and progress as well as Contractor’s revenues and expenses
for the prior year.
(l) Section 18988.1 and 18988.2 Compliance. Contractor is responsible for delivery of all
Solid Waste to properly permitted disposal facilities, transfer stations, recyclable materials
processing facilities, organics processing facilities, and C&D processing facilities as listed in
Exhibit B. The list may be amended from time to time by Contractor, subject to City approval
of the amended list. City hereby approves delivery of Organic Materials to such facility(ies).
Contractor shall comply with its obligations under this Amendment and the obligations that by
operation of law are imposed upon it directly pursuant to Chapter 12 of the SB 1383
Regulations. In the event of Contractor’s failure to comply with this provision, City shall have
the right to pursue any and all remedies available: under the Concord Municipal Code
including Chapter 1.05 (General Provisions) and/or Chapter 8.20 (Solid Waste) and
Contractor shall be considered a “solid waste generator” for purposes of enforcement
thereunder); under the Agreement (including declaring a Contractor default thereunder); at
law; and/or in equity. To the extent City is subjected to fines and/or penalties for SB 1383
7
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non-compliance relating to Contractor’s breach of this subsection, Contractor shall reimburse
City within 30 days of receipt of City’s invoice therefor.”
6. Future Changes. The parties acknowledge that future changes to this Amendment or the
Agreement may be desirable to assist the parties with their respective compliance obligations
under the SB 1383 Regulations or subsequent amendments thereto or interpretations thereof.
The parties agree to negotiate any such proposed changes in good faith. The foregoing shall
not be deemed to limit either party’s rights or remedies under the Agreement.
7. Miscellaneous. In the event of any conflict between this Amendment and the Agreement, this
Amendment shall govern. Section headings in this Amendment are for convenience only and
shall not be used in the interpretation of this Amendment. This Amendment may be executed
in counterparts and/or by electronic signature (e.g. DocuSign). As used in this Amendment,
“including” and its variants mean “including without limitation.” All Parties have been
represented by counsel in the preparation and negotiation of this Agreement, and this
Agreement shall be construed according to the fair meaning of its language. The rule of
construction to the effect that ambiguities are to be resolved against the drafting party shall
not be employed in interpreting this Agreement. Unless the context clearly requires otherwise:
(a) the plural and singular numbers shall each be deemed to include the other; (b) the
masculine, feminine, and neuter genders shall each be deemed to include the others; (c)
“shall,” “will,” or “agrees” are mandatory, and “may” is permissive; (d) “or” is not exclusive; and
(e) “includes” and “including” are not limiting
[Remainder of this page intentionally left blank]
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IN WITNESS WHEREOF, this Amendment is entered into as of the date first written above.

City of Concord,
a California municipal corporation

Concord Disposal Service, Inc.,
a California corporation dba Mount Diablo
Resource Recovery-Concord

By:
Name:
Title:
Date:____________________________

By:
Name:
Title:
Date:____________________________

APPROVED AS TO FORM:
________________________________
City Counsel
ATTEST:
________________________________
City Clerk
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Exhibit A
DEFINITIONS
“Act” means the California Integrated Waste Management Act of 1989 (sometimes referred to as
CIWMA or “AB 939”), Public Resources Code § 40000 and following as it may be amended,
including but not limited to, the Jobs and Recycling Act of 2011 (AB 341), SB 1016 (Chapter 343,
Statutes of 2008 [Wiggins, SB 1016]), the Mandatory Commercial Organics Recycling Act of 2014
(AB 1826), and the Short-Lived Climate Pollutants Bill of 2016 (SB 1383), and as implemented
by the regulations of CalRecycle.
“Recycling Container” means a Container for the collection of Recyclables as defined in the
Agreement.
“Container” means any Cart, Bin or Debris Box.
“Food Waste” means food scraps and trimmings from food preparation, including but not limited
to: meat, fish and dairy waste, fruit and vegetable waste, grain waste, and acceptable food
packaging such items as pizza boxes, paper towels, waxed cardboard and food contaminated
paper products.
“Garbage Container” means a Container for the collection of Garbage, which does not include
Organic Materials or Recyclables as defined in the Agreement.
“Organics Container” means a Container for the collection of Organic Materials.
“Hauler Route” means the designated weekly itinerary or sequence of stops scheduled to be
performed by one collection vehicle providing regularly scheduled Solid Waste, Recyclables, or
Organic Materials collection services (not on-call or Bulky Item/Abandoned Waste) within the
Contractor’s collection service area under the Agreement.
“Organic Materials” means wastes comprising material originated from living organisms and their
metabolic waste products, including food, green material, landscape and pruning waste, clean
unpainted/untreated wood (with no nails, wire, etc.), paper products, and printing and writing
paper, but excluding textiles and carpets, manure, biosolids, digestate, sludges, non-compostable
paper, Construction & Demolition Debris, and Hazardous Waste. No material shall be considered
Organic Materials unless it has been segregated by the customer for separate collection.
“Prohibited Container Contaminants” means any of the following:
(a) Non-Organic Materials placed in the Organics Container, including but not limited to
textiles and carpets, manure, biosolids, digestate, sludges, non-compostable paper,
Construction & Demolition Debris, and Hazardous Waste;
(b) Organic Materials placed in the Garbage Container that is specifically identified under
the Agreement for collection in the Organics Container or Recycling Container;
(c) Organic Materials placed in the Recycling Container that is specifically identified under
the Agreement for collection in the Organics Container. Paper products and printing and
writing paper may be considered acceptable and not considered Prohibited Container
Contaminants if they are placed in the Recycling Container.
10
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“Route Review” means a visual inspection of Containers along a Hauler Route for the purpose of
identifying Prohibited Container Contaminants, which may include mechanical inspection
methods such as use of cameras.
“SB 1383 Regulations” means the Short-lived Climate Pollutants (SLCP): Organic Waste
Reductions regulations adopted by the California Department of Resources Recycling and
Recovery (“CalRecycle”) in 2020.
For purposes of this Amendment, the following terms (whether or not capitalized) shall have the
meanings given to them in the SB 1383 Regulations, unless the context indicates a different
meaning was intended: biosolids, digestate, food, non-compostable paper, paper products,
printing and writing paper, sludges.
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Exhibit B
FACILITIES
Pittsburg Transfer Station
1300 Loveridge Rd, Pittsburg, CA 94565
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February 2, 2022
Craig Blythe
City of Concord - Public Works
1455 Gasoline Alley, MS 45
Concord, CA 94520

VIA EMAIL

Re: SB1383 Cart Colors
Dear Craig,
One of the purposes of SB1383 is to have a statewide uniform approach to the
management and diversion of Organics from the landfill. In addition, the adopted SB1383
Regulations also require Statewide minimum standards about the colors and labeling
requirements for all containers. As we have discussed in various meetings, we intend to
use black for the color of our MSW containers in all our jurisdictions. While we understand
the City of Concord has requested grey containers for MSW, we intend to use black
containers for the following reasons:
•

MDRR and several other agencies like Recyclesmart have been working on and
have been making investments in various printed materials, bill inserts, social
media, creative content, education & outreach materials, all of which reference the
“black cart”.

•

In doing a quick check, the following communities will be using black carts: Alamo,
Antioch, Bay Point, Blackhawk, Bethel Island, Brentwood, Bryon, Danville, Diablo,
Discovery Bay, El Cerrito, Hercules, Knightsen, Lafayette, Martinez, Moraga,
Oakley, Orinda, Pleasanton, Pinole, Pittsburg, Pleasant Hill, Richmond, San Pablo
& Walnut Creek.

•

Several School Districts will also be using black carts, including Mt Diablo Unified
School District.

•

MDRR has a robust education & outreach program in the schools, and all materials
and presentations refer to the “black cart”. Consistent and uniform messaging here
is essential.
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•

For the past two years, MDRR has been making several presentations to various
community organizations, and we have referenced the MSW container as the
“black cart“.

•

The adopted SB1383 Regulations and the Concord municipal code clearly allow
for black carts.

•

Lastly, we have spoken to one of our main container vendors, and they indicate
there is no measurable difference in the internal temperature of a grey cart vs. a
black cart. In addition, please remember that the discarded materials causing the
perceived odors and vectors will be placed in the green carts.

Unfortunately, SB 1383 already saddles local communities with a huge unfunded state
mandate. The additional costs and associated inventory & logistics with a stand-alone
program for Concord would be an additional financial burden to the ratepayer, which we
believe to be unnecessary.
We appreciate having this opportunity to better explain why we have chosen black as the
MSW container color, and we respectfully request your support of this decision. We look
forward to our ongoing discussions with you and your staff and please do not hesitate to
contact either myself, Nicole, or Sarah should you have any questions or need additional
information regarding our SB1383 implementation and work plan.
Best Regards,

Salvatore N. Evola
Director of Environmental & Regulatory Affairs
CC:

Justin Ezell – Assistant City Manager, City of Concord
William Tarbox – Public Works Director, City of Concord
Rose Radford – R3 Consulting Group, Inc.
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